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The global compact for migration seeks to realise safe migration. Too often, anti-trafficking 
legislation, policy and practice are used more to justify and rationalise deterrence policies and 
strengthen border policing than for addressing human trafficking and providing assistance to 
trafficked persons. Ensuring that migrants’ rights are respected, protected and fulfilled is the basis of 
preventing such crimes and human rights violations against migrants as trafficking in persons. An 
approach that respects, protects, and fulfils the human rights of migrants is also the basis of 
ensuring the identification of individuals who have been trafficked, the provision of assistance and 
protection, and access to justice including the right to remedy. 

Trafficking and smuggling are legally distinct, however the reality is they may overlap in some 
instances, where persons trafficked may also have been smuggled. It is critical to distinguish the two 
issues that are too often used interchangeably. One result of this is that authorities do not always 
screen migrants to assess whether they have been trafficked, but detain them as criminals, as having 
been smuggled, or as irregular migrants, deporting them before they have a chance to realise their 
rights and the assistance to which they are entitled.  

Conflating smuggling and human trafficking leads to criminalisation or stigmatisation of migrants 
and all people who assist with the migration process, and the denial of migrants’ human rights. The 
conflation makes plain the anti-migration agenda that underlies such efforts, making it is 
increasingly difficult to enter states through regular channels, it is also next to impossible to enter 
without someone’s help. It undermines efforts to prevent trafficking in persons and assist those who 
have been trafficked if the emphasis on stopping irregular migration or smuggling results in 
processes that do not provide for the identification of people who have been trafficked. States and 
non-state actors should provide rights-based responses and protection which apply under the 
specific protocols as well as under human rights law.  

The global compact offers an excellent opportunity to de-link smuggling and trafficking and GAATW 
urges states to ensure this clarity in the compact and its implementation. In particular, the global 
compact is an opportunity to strengthen the understanding of and rights-based responses to 
smuggling of migrants and thus reduce the need for migrants to rely on smugglers, whereas 



www.gaatw.org 2 

trafficking in persons is not wholly tied to migration and the work is better established, with 
practical guidance on a rights-based approach to anti-trafficking.1  

1. SMUGGLING OF MIGRANTS 

In the Global Compact, states should: 

 Distinguish and delink smuggling of migrants from trafficking in persons.  
 Develop a rights-based approach to the smuggling of migrants. 
 Commit to opening more regular migration channels that are accessible to all migrants and do 

not perpetuate underlying gender and other discriminations, to reduce migrants’ need to rely 
on the services of smugglers. 

 Commit not to criminalise migration or migrants, including where migrants have used the 
services of smugglers. 

 Ensure that laws and policies on smuggling of migrants do not criminalise or target those who 
are providing assistance to migrants or supporting migrants for humanitarian or familial 
reasons, in line with the Smuggling of Migrants Protocol. 

 Prioritise rights-based responses to aggravated smuggling. 
 Ensure that measures aimed at addressing smuggling of migrants shall not adversely affect the 

enjoyment of the human rights of migrants and facilitate and cooperate with independent 
human rights monitoring.2  

The global compact on migration needs to work in the real world, where for migrants to find safety 
there might still be need for some to seek recourse to smuggling.3 The involvement of third party 
facilitators arises from state policies, which have seen insufficient safe and accessible regular 
pathways for migration and admission across different types of migration and the increased border 
securitisation including the externalisation of borders.4 Limiting the number of regular migration 
channels has gendered effect given the systemic discrimination against women. This includes 
women migrants often having limited access to finances and resources compared to men in their 
country of origin to pay for the documentation required or because the main labour sectors to which 
women migrate, such as the care economy, are not adequately valued to be covered by regular 
migration options. In harmful situations, such as armed conflicts, at home or that emerge during the 
migration, smuggling may be an essential route to safety – thus efforts focused on preventing or 
combatting the smuggling of migrants can deny individuals their human rights, including the right of 
all persons to leave any country including their own and the right to seek asylum.5 As such this is one 
point of intersection of the global compact on migration with that for refugees. 

Although the UN Smuggling of Migrants Protocol makes clear that smuggling in the context of 
organised crime should be criminalised, not all smuggling is organised by criminal networks.6 
Smuggling is often organised via kinship or social and community networks making use of family or 
wider diaspora connections.7 Moreover, counter-smuggling operations often focus on easier targets 
such as women, migrants, and the elderly, rather than organised crime – which is unjust and 
counterproductive to the goal of prohibiting smuggling, and a waste of the state’s resources.8 
Attempting to address smuggling only through a criminal justice lens cannot work: the Smuggling of 
Migrants Protocol identifies the need to address “socio-economic measures, at the national, regional 
and international levels” in its first paragraph.9 The global compact offers an opportunity to build a 
consensus towards a rights-based approach to the smuggling of migrants.10 

In large movements of migrants, research shows that migrants’ plans frequently evolve during the 
migration in response to new information and changing circumstances.11 In such situations, migrants 
may have to rely on local actors rather than their own contacts. By emphasising the connection with 
transnational organized crime, states are able to represent the smuggling of migrants as a threat to 
their sovereignty and national security.12 This drives a circular pattern of responses: limited regular 



www.gaatw.org 3 

channels for migration and increased securitisation of borders provides a role for smugglers; in 
response, states increase border controls, including through militarisation and the externalisation of 
borders, increasing migrants’ reliance on smugglers – at the same time failing to address the 
underlying structural forces driving these migrations. Moreover, this framing of smuggling of 
migrants as a threat feeds into wider anti-migrant sentiment currently fuelled by populist politics, 
driving discrimination and undermining efforts to ensure social inclusion and cohesion.13 This focus 
on stopping the smuggling of migrants also encourages an expansion of the understanding of who is 
a smuggler beyond the intent of the international law on the issue to family members, or individuals 
and organisations who work to assist migrants, including those in large movements, with the result 
that they are erroneously criminalised as smugglers.14 

Although irregular entry constitutes a violation of a country’s border and immigration laws, it is an 
administrative offence and people should not be criminalised for irregular entry, stay, or work;15 
further, international criminal law calls on states not to criminalise migrants for using the services of 
a smuggler.16 The relevant international legal framework around the smuggling of migrants also 
encompasses the separate legal obligations under the law of the sea, human rights law, and refugee 
law, meaning that counter-smuggling initiatives must not adversely affect migrants’ enjoyment of 
their human rights.17 Customary international law including the prohibition on racial discrimination, 
the prohibition on torture, and the right to a remedy, is binding on all states including in the context 
of the smuggling of migrants. Smuggling is not necessarily a violation of a migrant’s human rights 
and many migrants experience no difficulties and express gratitude to the facilitators.18 A human 
rights-based response would be to realise states’ commitment to facilitate migration by opening 
more accessible regular migration channels, address the corruption that facilitates smuggling and 
worsens conditions for migrants, and focus the response on cases of aggravated smuggling where 
the smuggler abuses the rights of migrants or endangers their lives or safety.19 This is also in line 
with the international law on the smuggling of migrants where states are “convinced of the need to 
provide migrants with humane treatment and full protection of their rights”.20 

a. APPROPRIATE IDENTIFICATION, PROTECTION, AND ASSISTANCE TO MIGRANTS, INCLUDING IN 
THE CONTEXT OF SMUGGLING  

In the Global Compact, states should: 

 Promote and protect the rights of migrants under international law, including for migrants 
who have been smuggled.21 

 Ensure anti-smuggling measures, including interdiction at sea, do not breach human rights 
obligations including the principle of non-refoulement. 

 Commit to providing gender-responsive protection and assistance, in line with women 
migrants’ self-defined best interests. 

 Establish, publicise, and monitor the implementation of binding firewalls in order to facilitate 
migrants’ access to justice, complaints mechanisms including labour inspection services, and 
social services. 

As smuggling is taken to involve some level of consent by the migrant – although the agreed 
definition does not mention consent – migrants in situations of smuggling are not viewed as victims 
of crime or human rights abuses in the way that trafficked persons are and consequently there has 
been less attention to their assistance and protection needs.22 Moreover, states’ focus on 
criminalisation of smuggling and of irregular migration can supersede implementation of their 
existing commitments including to ensure an individualised assessment of protection needs and 
identification process to identify migrants who have been subjected to human rights abuses, 
including trafficking, or have an asylum claim which may be missed in mixed migration flows. The 
anti-migrant rhetoric often labels migrants as criminals feeding a view that they do not have or 
deserve rights.23 
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A result of this focus on the means of migration rather than the individual who is migrating is that 
there are serious protection gaps for migrants who experience abuses within the smuggling 
paradigm and who do not fit existing state protection criteria.24 

In addition to the protection of ensuring that migrants are not liable to criminal prosecution for 
having being smuggled,25 states have agreed to the protection of the rights of persons who have 
been the object of smuggling,26 and to implement their existing obligations and responsibilities of 
under international law, including international humanitarian law, refugee law, international human 
rights law.27 These provide substantive sources of legal obligation with respect to protection and 
assistance owed to and guidance for the treatment of all migrants in situations of smuggling, 
including essential human rights principles of non-discrimination and non-refoulement.28 All 
migrants, regardless of status or whether they used the services of a third party, have the right not 
to be returned or extradited to their country of origin or to another state where there are 
substantial grounds for believing that the individual would risk being subject to serious violations of 
their human rights.29 This is also relevant to anti-smuggling operations such as interdictions at sea.30 
In operations at sea, states are required to ensure the safety and humane treatment of all persons 
on board.31 

Though many migrants  who use the services of smugglers are able to complete their journeys 
without harm32, the clandestine nature and power imbalance inherent to smuggling creates 
opportunities for unscrupulous and corrupt state and non-state actors to resort to ill-treatment, 
violence, and other human rights abuses against migrants, and states have obligations to protect 
and assist migrants in these situations.33 The criminalisation of migration and of migrants in irregular 
status creates a barrier to individuals who have been smuggled reporting and seeking assistance for 
human rights abuses. States need to implement binding firewalls to eliminate migrants’ fear that 
their personal data will be shared with immigration enforcement authorities leading to arrest, 
detention and deportation denies migrants access to justice, complaint procedures, and social 
services.34 For child migrants in situations of smuggling, states are obligated to take into account 
their special needs, in line with the wider international legal framework around the rights of the 
child.35 In addition, the Smuggling of Migrants Protocol requires states to provide gender-responsive 
protection and assistance, however there is little guidance available on how best to achieve this and 
the global compact could provide an opportunity to develop this, in line with women migrants’ self-
defined best interests.36 

2. TRAFFICKING IN PERSONS  

In the Global Compact, states should: 

 Ensure the human rights of trafficked persons are at the centre of all efforts to prevent and 
end trafficking and that programmes to protect, assist and provide redress to them are 
adequately resourced.37 

 Facilitate and cooperate with independent human rights monitoring to ensure that anti-
trafficking measures do not adversely affect the human rights and dignity of persons, in 
particular the rights of those who have been trafficked, and of migrants, internally displaced 
persons, refugees and asylum-seekers, and others.38 

 Review national and regional legal and policy frameworks to ensure that anti-trafficking 
frameworks are responsive to all genders and types of trafficking and do not rely on profiling 
or reinforce stereotypes based on gender, nationality, age, or other factors. 

 Recognise that regular channels of migration may create conditions for trafficking of migrant 
workers, especially women migrant workers in sectors that are not covered by labour laws, 
and reform programmes such as temporary, guest-worker, or circular migration programmes 
to eliminate institutionalised risks such as worker-paid recruitment fees, substandard working 
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conditions allowed under such schemes, and sponsorship schemes tying visas to a specific 
employer. 

 Keep the collection and storage of trafficked persons’ personal data to the absolute minimum, 
ensuring the right to privacy and data protection standards to protect the personal data of 
trafficked persons, including by not transferring trafficked persons’ personal data across 
national borders. 

 Ensure the development and implementation of a credible and rights-based oversight 
mechanism for the Trafficking in Persons Protocol. 

States’ agreement in 2000 of the international definition of trafficking in persons was a significant 
development in addressing this crime and human rights abuse. However, in the years since the 
adoption of the Trafficking in Persons Protocol, many states still vary in their approach – with some 
taking a narrow or increasingly broad interpretation of that definition and a move to using made-up 
concepts that lack the rigour of the legal definition.39 Particularly for work on international cases, the 
use of a common agreed definition is central to collecting and sharing data and coordinating policy 
and assistance, as well as to criminal justice measures such as extraditing criminal suspects. The 
move to vague framings risks undermining the work to identify trafficked persons, provide them 
protection and assistance including redress, and prosecute perpetrators.40  

The need to prevent trafficking in persons is often cited by states as ideological cover to justify 
increased border restrictions and other anti-migration initiatives, including gendered restrictions on 
women’s migrations.41 However, trafficking is not simply a function of irregular migration: many 
regular migration schemes that would not be affected by border controls, including those for 
temporary seasonal work or tied visa schemes including the kafala system, lead to the migrant being 
in a situation of trafficking.42 Bilateral agreements, pre-departure trainings, and other information 
provided to migrants and workers about their working conditions must not be used to undermine 
the human rights of migrants or circumvent the means test of the human trafficking definition and 
states’ obligations to migrants, workers, or trafficked persons.43 

Moreover, evidence shows that restrictive immigration policies push migrants to use more 
dangerous routes, necessitating them to pay higher fees to facilitators or as bribes to state actors for 
documentation or passage, and reducing their time and opportunities to find decent work to pay the 
exploitative debt they have incurred, all of which can increase the risk of being trafficked.44 Together 
with empowering immigration enforcement officials to raid work establishments in the name of 
finding trafficked persons, such measures serve to expand criminalisation and detention, often for 
profit,45 and make it more difficult for individuals who experience human rights abuses, including 
trafficking, to seek assistance and access justice. Research by GAATW and others have repeatedly 
demonstrated that anti-trafficking initiatives have resulted in human rights abuses against trafficked 
persons, migrants, and other workers.46 

Implementing a rights-based approach that facilitates, and does not criminalise, migrations and 
decent work is the most constructive approach to preventing trafficking in persons, as it reduces 
opportunities for exploitation and enables individuals to report crimes and seek assistance without 
fear of detention and deportation. Trafficking and indeed migration cannot be looked at in isolation 
from development and economic policies that are creating an increasingly unequal world. Without 
addressing the structural drivers in the global economy that fuel the demand for the cheap goods 
and services made possible by poor pay and working conditions with little or no labour regulation, 
the conditions for labour exploitation, including of migrant workers and that may constitute 
trafficking in persons, will continue.  

Although there is increasing focus on data and indicators, including an indicator under the 2030 
Agenda for Sustainable Development, and a multiplicity of estimates, indices and rankings, there is 
currently no sound methodological basis for constructing a global estimate of trafficking.47 While 
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several of these studies describe the context within which the data should be understood or the 
limitations of the data, these are not as widely publicised as the headline numbers. This is one area 
where the diversity of definitions of trafficking, in law or in practice, creates problems. The data can 
only account for what is counted, therefore if the legislation or policy is limited or biased towards 
certain forms of trafficking over others the data will mirror those differences, giving a misleading 
impression of the level or types of trafficking in persons and making comparison impossible.48 Given 
the sensitive nature of trafficking as a human rights abuse, it is particularly important that data 
gathering and storage is undertaken in line with confidentiality obligations to trafficked persons and 
their right to privacy and the highest standards of data protection. This means that collection and 
storage of trafficked persons’ personal data should be reduced to the absolute minimum and only 
for a clearly defined purpose and with the informed consent of the trafficked person. To protect the 
trafficked person and their family, any transfer of trafficked persons’ personal data across national 
borders should be avoided and their data should always be anonymised, secured such that their 
identities cannot be traced during and after return and reintegration procedures.49  

The international law on trafficking in persons, along with several regional laws as well as at the 
national level, draws particular attention to women and children who are trafficked.50 This gendered 
focus can have the effect of positioning women’s migrations as well as women themselves as 
inherently vulnerable, infantilising them through the connection with children, positioning them 
overwhelmingly as actual or potential victims of a crime and human rights abuses and questioning 
the appropriateness of women working outside the home. These normative perceptions have 
resulted in bans on women’s migration or in profiling women travellers or migrant workers as 
trafficked persons. Measures taken to address irregular migration, or to counter human trafficking 
(or smuggling of migrants), should not be discriminatory in purpose or effect, including by subjecting 
migrants to profiling on the basis of prohibited grounds of discrimination, and regardless of whether 
or not they have been smuggled or trafficked.51 Instead we need a fully gendered response: the 
focus on women has led to services for and the identification of men who have been trafficked being 
neglected or underdeveloped.  

The international human rights treaties and the anti-trafficking convention of the Council of Europe 
have credible monitoring mechanisms to support states’ implementation and offer authoritative 
guidance, offering a model of participation, transparency and accountability that the global compact 
should follow.52 However, the international law on trafficking in persons has no credible 
accountability mechanism, nearly two decades after its adoption. Given the complexity of human 
trafficking, its interrelations with a range of other crimes and human rights abuses, the wide latitude 
given to states in interpreting and applying their obligations, and the documented abuses arising 
from some actions undertaken in the name of anti-trafficking, there is urgent need for a credible, 
independent, transparent and rights-based oversight mechanism, open to all actors engaged in anti-
trafficking efforts including NGOs, and inclusive of the experiences and analyses of survivors of 
trafficking.53 

a. APPROPRIATE IDENTIFICATION, PROTECTION, AND ASSISTANCE TO TRAFFICKED PERSONS 

In the Global Compact, states should: 

 Improve processes to ensure the rapid and accurate identification of trafficked persons by 
actors with appropriate training involved in the reception, processing and detention of 
migrants.54 

 Commit to providing individualised support and assistance to trafficked persons, that is not 
contingent on their cooperation with the criminal justice system, in the country in which they 
are identified and if they return to their country of origin or to a third country, for as long as 
they need it, and ensure that trafficked persons have an enforceable right to fair and adequate 
remedies, including the means for as full a recovery as possible.55 
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 Commit to adopting legislative or other appropriate measures that permit trafficked persons 
to remain in the territory, temporarily or permanently, considering humanitarian and 
compassionate factors.56 

 Ensure that trafficked persons are not, in any circumstances, held in immigration detention or 
other forms of custody and will not be detained, charged or prosecuted for irregular entry or 
stay in countries of transit and destination, or for their involvement in unlawful activities to 
the extent that such involvement is a direct consequence of their situation as trafficked 
persons.57 

 Provide adequate, prompt and effective remedies, including reparations, to for trafficked 
persons for the harm they have suffered. 

States should accord trafficked persons all human rights, including those to which they are entitled 
as victims of crime and victims of human rights violations. These include the rights to receive 
protection from further harm including special consideration and care to avoid his or her re-
traumatisation in the course of any legal and administrative procedures, be treated with compassion 
and respect for their dignity and human rights, be provided with access to justice and prompt and 
effective remedies including reparation, regardless of the individual’s immigration status, presence 
in the country of jurisdiction, criminal case against or identification of the trafficker.58 To realise this, 
states need to ensure they develop a proactive and systematic approach to the identification of 
victims of trafficking in persons and the provision of assistance.59 The frequent conflation of 
trafficking with smuggling and the reality of mixed migrations necessitates an individualised 
identification process. 

Trafficking in persons is distinguished from smuggling of migrants by the use of force, coercion 
and/or deception throughout or at some stage of the process, for the purpose of exploitation. That 
final element of the definition makes it is difficult to identify or prove trafficking during the 
movement phase of migrations and it is important not to rely on profiling which can be 
discriminatory (see above). Relevant state actors need clear guidelines, procedures and training in 
the identification of trafficked persons.60 This includes border guards, immigration officials and 
others dealing with the reception and processing of migrants, including in large movements, or who 
work in immigration detention, and actors such as police and labour inspectors who may encounter 
trafficking situations. Civil society organisations are critical partners in developing and implementing 
activities to prevent and end trafficking in persons and, in particular, to protect and assist trafficked 
persons.61 

Trafficking is not determined by an individual’s migratory or residency status, but where trafficked 
persons are in irregular status they should not be prosecuted for violations of immigration laws.62 
Trafficked persons should not be prosecuted for the activities they are involved in as a direct 
consequence of their being in a situation of trafficking.63 

State authorities should offer trafficked persons temporary residence permits at least for an 
adequate time to allow for the start of their recovery (reflection period) and during any legal 
proceedings.64 Although states are obligated to facilitate safe returns to trafficked persons’ countries 
of origin or residency and not insist that they remain in the country in which the exploitation took 
place for example for what are often a lengthy criminal proceedings, this needs to be understood in 
the context of creating a safe environment for trafficking persons to support their recovery.65 As 
such, this must not be a summary return and trafficked persons should be offered legal alternatives 
to repatriation, such as option of residency in the country of destination or third-country 
resettlement, where returns would pose a serious risk to their safety or that of their families.66 
However, given the principle of non-refoulement, and in the case of inability to guarantee a secure 
return, or where there is a risk of re-trafficking, states should provide permanent residency. The 
global compact should affirm that any returns of all migrants including trafficked persons should be 
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voluntary, and carried out with due regard for the rights, safety and dignity of the individual, 
following an individualised pre-return risk assessment.67 
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